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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Gerald Hollendorfer,
Respondent; 8 U. S.C. 1324a Proceedi ng; Case No. 90100124.

CORDER GRANTI NG MOTI ON TO STRI KE AFFI RVATI VE DEFENSES

On April 2, 1990, a Conplaint was filed with the Ofice of the Chief
Adm nistrative Hearing O ficer, chargi ng Respondent, Gerald Hol |l endorfer
with four counts of violating the Inmgration Reform and Control Act of
1986 [IRCA], 8 US.C. Section 1324a, for failing to prepare, nake
avai |l abl e for inspection, and/or properly conplete Enploynment Eligibility
Fornms for 92 enpl oyees.

On May 1, 1990, Respondent filed its Answer to Conplaint, admtting
the allegations in Count | of the Conpliant and denying the allegations
stated in Counts Il through VI. Respondent further asserted the follow ng
three affirmative defenses to the Conpl aint:

a. The 1-9 does not state all acceptable docunents so other
docunents could be used for -9 purposes.
b. The enployer attenpted in good faith to fill out the 1-9s

properly. And once he was educated, the forns were done properly. The
enpl oyer should not be penalized for an educational visit

c. The INS field nmanual states that educating the enployer on their
obligation under IRCAis a major goal. Yet, the enployer was fined on the
first audit instead of being warned.

Conpl ai nant now noves for an order striking each of the affirmative
def enses as pleaded, on the grounds that they are insufficient as a
matter of law As the affirmati ve defenses are deficient, the notion of
strike will be granted as to the affirmative defenses which are not
| egal |y supportabl e.

Under the Rules of Practice and Procedure, a Respondent who contests
any material fact as alleged in the Conplaint is required to file an
answer which contains a denial of the fact. 28 CFR Section 68.8(c). A
Respondent who desires to raise affirmative defenses is also required to
provide a ~“statenment of the facts supporting each affirnative defense.'
28 CFR Section 68.8(c)(2).
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Under the Federal Rules of Civil Procedure 12(e), "~"[i]f a pleading
to which a responsive pleading is pernmitted is so vague and anbi guous
t hat party cannot reasonable be require to frane a responsive pleading,
he may nove for a nore definite statenment before interposing his
responsive pleading.'' Since the Rules of Practice and Procedure all ow
the Conplainant to file a reply to the affirmative defenses, 28 CFR
Section 68.8(d), the Conplainant is entitled to seek fair notice of the
all egations which it will be required to neet. "~ The key to determning
the sufficiency of pleading an affirmative defense is whether it gives
plaintiff fair notice of the defense.''Wshak v.City National Bank, 607
F.2d 824, 827, (9th Cr. 1979).

In discussing the specificity required in pleading the affirnmative
defense of the statute of frauds, the court in Automated Medica
Laboratories, Inc. v. Arnour Pharnaceutical Co, 629 F.2d 1118, at 1122
st at ed:

Al t hough absolute specificity in pleading is not required, fair notice of the

affirmative defense is. Fed.RCv.P. 8(f). Under the Iliberalized pleading

guidelines codified in the federal rules, anple opportunity to anmend pleadings

exists with leave to be freely given. Fed. R Cv. P. 15(a). Thus, while one wi shing

to assert an affirmative defense has every opportunity to do so, it nust be done
in a manner consistent with the | anguage and spirit of the federal rules.

1. First Affirnmati ve Def ense.

Respondent asserts that the 1-9 Formfails to state all acceptable
docunents so that other docunents can be used, presunably to verify the
eligibility of prospective enployees. The Conplainant argues that this
statenent fails to rise to the level of an affirmative defense as the
Respondent has not alleged facts to show how this assertion is applicable
to this case. Respondent does not assert, for exanple, that it used
accept abl e docunents which were subsequently rejected by the INS and
formed the basis for the allegations in the Conplaint.

Under the Final Regulations pronulgated by the Departnent of
Justice, 8 CFR Part 274a.2(b)(1)(v), an enployer is authorized to accept
a wide variety of docunents to establish the identity and enpl oynent
eligibility of a prospective enployee. The fact that Form1-9 fails to
speci fy every acceptable docunent does not allow the Respondent to avoid
liability if he utilized an unauthorized docunent to establish identity
or enploynent eligibility. Respondent's affirmative defense fails to
clearly state the facts upon which the relief sought nmay be granted, or
which would allow the Conplainant to respond. The Mtion to Strike the
First Affirmative Defense will be granted wi thout prejudice.
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2. Second Affirmati ve Def ense.

The Respondent's assertion that it acted in good faith in his
efforts to properly conplete the 1-9 Forns fails to state facts
supporting the ““good faith'' defense. The | aw provi des that:

A person or entity that establishes that it has conplied in good faith with the
requi rements of subsection (b) with respect to the hiring, recruiting, or referral
for enployment of an alien in the United States has established an affirmative
defense that the person or entity has not violated paragraph (1)(A) with respect
to such hiring, recruiting, or referral. 8 U.S.C. 1324a(a)(3).

The "~ “good faith'' defense, by its terns, applies solely to
violations of the knowing hiring provisions and cannot shield an enpl oyer
from liability for violations of the enpl oynent verification

requirenents. This defense is relevant to situations where the enpl oyer
reasonably relies upon a prospective enployees docunments establishing
enpl oynent authorization, and is subject to rebuttal by the governnent.

Since Respondent is not alleged to have violated the " know ng
hire'' prohibitions of |IRCA the “~“good faith'' defense is legally
i nappl i cabl e.

To the extent Respondent is seeking to raise its good faith defense
as a neans of nmitigating the anmount of a civil noney penalty which nay
be inposed, the issue of Respondent's good faith is not a natter for an
affirmati ve defense, but rather is an evidentiary issue to be considered
if an IRCA violation is established.

Wth regard to the assertion that the Respondent should not be
penalized for an educational visit, he fails to assert the facts which
woul d establish that the inspection occurred during the six nonth
statutory education period, which ended My 31, 1987. Since the
Respondent adnits that he received the Notice of Intent to Fine on
January 30, 1990, and that the inspection occurred on Septenber 6, 1989,
there is no possibility that such facts can be alleged. The Mtion to
Strike the Second Affirmative Defense will be granted.

3. Third Affirmati ve Def ense.

Respondent asserts in the Third Affirmative Defense that he was
entitled to a warning fromthe INS on its first inspection, rather than
a fine, relying upon an INS Field Manual's statenent that the education
of enployers is a najor goal. Conplainant seeks to strike this defense
as insufficient arguing that the Field Mnual, as internal agency
gui dance, confers no substantive rights upon Respondent.

It has already been established that enployers have no right to a
prior warning or instruction from the governnment proceeding the
i mposition of sanctions for violations of |RCA. Mester Mnufactur-
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ing Co. v. INS, 879 F.2d 561 (9th GCir. 1989). In Mester, the failure of
the Immgration and Naturalization Service to provide instruction on the
requirenments of IRCA during the initial educational period was held not
to be a defense to the inposition of sanctions.

Mest er apparently believes that it had a right to a thorough briefing as to its
violations of IRCA prior to enforcenent. Mester's clained ignorance of the
statutory requirenments is no defense to charges of IRCA violations. It is true that
Congress provided for education of enployers during the early period of |RCA
However, we do not read that acconmopdation to enployers as in any way giving them
an entitlement to the education, or prohibiting sanctions agai nst an enpl oyer that
can show it has not received a handbook or other instruction, or (as here) that it
has sinply failed to pay attention to them

Mester Mg. Co., 879 F.2d at 569-570.

The fact that an internal INS nmanual nay rank the education of
enpl oyers as a mmjor goal does not confer upon Respondent a right to
receive an educational visit prior to the inposition of sanctions for a
violation of IRCA. Following the analysis of Adninistrative Law Judge
Robert B. Schnieder in his Order Ganting in Part and Reserving in Part
Conmplainant's Mdtion to Strike Affirmative Defenses in_U.S. v. Educated
Car Wash, OCAHO 89100353 (Cct. 31, 1989), the Field Minual ~“was not
intended to be utilized as a suppl enental source beyond the statute and
the regulations to confer significant procedural protections."''’

In Roneiro De Silva v. Smith, 773 F.2d 1021 (9th Cir. 1985) the
court noted that INS internal Operating Instructions, as a general
statenent of policy, do not have the force and effect of l|aw and
therefore do not involve substantive rights. Simlarly, the INS Field
Manual does not provide additional support to enployers. Respondent's
statenent of his Affirmative Defense incorrectly inplies that he is
entitled to greater protections than that afforded himby the applicable
statute and regulations. The Mdttion to Strike the Fourth Affirnmative
Def ense will be granted.

ACCORDI NGLY, the Mdtion to Strike Affirmati ve Defenses is GRANTED.

SO ORDERED
Dated: May 17, 1990.

FREDERI CK C. HERZOG

Adm ni strative Law Judge

901 Market Street, Suite 300
San Franci sco, California 94103
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